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Subject: Study 63 - Evidence (Physician-Patient Privilege)

At the April meeting, the Commission directed the staff to prepare a
draft of a tentative recommendation to repeal Evidence Code Section 969,
(Section 999 provides that the physician-patient privilege is not applicable
in a proceeding to recover damages on account of conduct of the patient
which constitutes a crime.)

The staff presents the attached materisl for approval for distribution
for comment. {We plan to dlstribute the cover, letter of transmittal, ten-
tative recommendation, and reprint of the EEEEEE opinion.) Two coples are
attached; please mark your editorial suggestions on one copy and turm it in
to the staff at the June meeting.

Respectfully submitted,

Stan G. Ulrich
Legal Counsel
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LETTER OF TRANSMITTAL

The Evidence Code was enacted in 1965 upon recom—
mendation of the Law Revision Commission. Resolution
Chapter 130 of the Statuﬁes of 1965 directs the Commis-
sion to continue to study the law relating to evidence.
Pursuant to this directive, the Commission has wmder-
taken a continuing study of the Evidence Code to deter-
mine whether any substantive, technical, or clarifying
changes are needed. This recommendation 1is submitted
as & result of this continuing review.

Section 999 of the Evidence Code provides that the
physiclan-patient privilege is not applicable in a pro-
ceeding to recover damages on account of conduct of the
patient which constitutes a crime. This recommendation
is made in response to a suggestion in the vacated opin-

ion in Fontes v. Superior Court, 104 Cal. Rptr. 845 (Ct,

App. 1972}, that the need for Section 999 be reevaluated.
Although a rehearing was granted in Fontes and the case
was ultimately decided on another ground, the wvacated
opinion is reprinted as an appendix to this report be-
cause it contains a good discussion of the background

and effect of Section 959.



#63
RECOMMENDATION OF THE CALIFQORNIA

LAW REVISION COMMISSION
relating to

EVIDENCE CODE SECTION 999-~THE “CRIMINAL CONDUCT" EXCEPTION
TO THE PHYSICILAN-FATIENT PRIVILEGE

Section 999 of the Evidence Code provides that the physician-patient
prtvilegnl is not applicable "in a proceeding to recover damages on account
of conduct of the patient which constitutes & crime.” The Commission recom—
mends that this exception to the physician-patient privilege be repealed for
the following reasons:

1. The exception is burdensome and difficult to administer. It applies
only if the judge detarmines the preliminary fact--that the patient actually

2 To determine thie faot, the

3

engaged in conduct which constitutes a crime,
judge must in effect try a criminal case, hearing evidence on both sides.
The net result is that the exception requires two trials; after a "trial"
by the judge on whether the patient actually engaged in criminal conduct,

the damage action must then be tried in full before the trier of fact.

l. See Evid, Code §§ 990-1007.
2. See Evid, Code §§ 400-405.

3. This requirement raises difficult questions, Must the judge find
the patient guilty beyond a reasonable doubt as in a regular crimimnal
trial or only guilty by the civil trial standaxrd of a preponderance
of the evidence? Do all the protections afforded a defendant in
a criminal trial apply in the judge's determination of the preliminary
fact under Section 9997 What is the meaning of the word "crime"
in Section 9997 Does "crime” include minor traffic violations?
What relationship between the issue in the civil action for damages
and the alleged criminal conduct is required to satisfy the exception?
What use may be made of the evidence disclosed at the hearing on the
determination of the preliminary fact?



2. The exception "opens the door to invasions of patients' privacy
in private litigation not initiated by the patient or by anyone in his
behalf. It invites extortionate settlements, made to avoid embarrassing
disclosures."4 Repeal of the exception would eliminate this potential
for abuse by the unscrupulous.

3. No satisfactory justification has been given for the exception.

See the discussion in Fontes v. Superior Court, set out in the appendix

to this report.

4. Repeal of the exception will rarely prevent access to medical

information needed-in a damage action since the court has the power under
Code of Civil Procedure Section 2032 to order the defendant to submit to
a physical, mental, or blcod examination.s Bepeal of the exception will
not make evidence unavailable in a criminal action since the privilege is
not applicable in criminal proceedings.6 Likewise, the other limitations?

and except:lons8 to the physician-patient privilege will continue.

4. Fontes v, Superior Court, 104 Cal, Rptr. 845, B48 (Ct. App. 1972)({foot-
note omitted), repyrinted p.4 infra.

5. See Harabedian v. Superior Court, 195 Cal. App.2d 26, 15 Cal. Rptr.
420 (1961). See also Code Civ, Proc. § 2034 (sanctions for failure
to comply with order under Section 2032).

6. Evid. Code § 998,

7. See definitions of "patient" (BEvid. Code § 990) and '"confidential
compunication between patient and physician" (Evid. Code § 992).

8. See Evid, Code §§ 996 (so-called patient-litigant exception), 997
{services of physician sought or cbtained to assist in crime or
tort}, 998 {criminal proceeding), 1000 (parties claimimg through
deceased patient), 1001 (breach of duty arising out of physiclian-
patient relationship), 1002 (intention of deceased patient concern-
ing writing affecting property interest), 1003 (validity of writing
affecting property interest), 1004 (commitment or similar proceed-
ing), 1005 (proceeding to establish patient's competence), 1006
{required report), 1007 (proceeding to determine right, licemse, or
privilege). See also Evid. Code § 912 (waiver of privilege).



The Commission's recommendation would be effectuated by the enactment

of the following meeeure:

An act to repeal Section 999 of the Evidence Code, relating to the

physician-patient privilege.

The people of the State of California do enact as follbws:
PN PR I SR 2 ' o - N

Sect;en 1. Séction 999 of the Evidence Code ie repealed

' 9997 ?hefe is ne p!iviiege under this areiele 4n a,ﬁkeeeeéing eé _
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ggggﬂii Section 999 i3 repealed because it was difficult to apply
and opened the way to oppressive tactics against the patient invelved.
See Recommendation Relating to Evidence Code Section 999-~The "Cg;g&ggl
Conduct" Egggption to Egg‘Phyeician-Patieﬁt Privilegg, ‘11 Cal. L. Revision
Comm n Reports 0000 (1973) Where medical information is nee&e& the pa-
tient" mey bé" ordered to submit to an examinetion under Code of Civil Pro-

cedure Section 2032. See also Code Civ. Proc. & 2034 (sanctiene for

failure to comply with order under Section 2032}, e
e g : o AP S S O A W '



APPENDIX

[Civ. No. 40813, Second Dist., Div. Five, Nov. 9, 1572.]
JOHN GONZALEZ FONTES, Petitioner, v.

THE SUPERIOR COURT OF LOS ANGELES COUNTY, Respondent;
JUAN FRANCISCO SALAS, Real Party in Interest.

.[Civ. No. 40860. Second Dist., Div. Five. Nov, 9, 1972.)

JUAN FRANCISCO SALAS, Petitioner, v. : -
THE SUPERIOR COURT OF LOS ANGELES CO TY, Respondent;
JOHN GONZALEZ FONTES, Real Party in Interest.

{Consolidated Cases.)

Rehearing granted December &, 1972

SUMMARY

In anr action for injuries suffered in an intersection collision wjith a
fire truck driven by defendant, plaintiff, on learning that defendant had
had a cataract operation shortly before the accident, moved to compel
an eye and a general physical examination of defendant, and for permission
to inspect some of his past medical records. The motion for examination,
both for the eye and the general examination, was denied, but the motion
to inspect the records was granted. Both partics petitioned the Court of
Appeal for appropriate relief. :

The Court of Appeal held that plaintif had not made a showing
sufficient to form a busis for a general physical examination and that,
therefore, the motion for such examination had been properly denied.
The court held, however, that evidence of the cataract operation and

. @efendant’s need for beth regular spectacles and a contact lens for one
eye constituted a prima facie showing for compelling an eye examination,
With respect to the motion o inspect defendant’s medical records, the
court overrode defendant’s assertion of the physician-patient privilege,
pointing out that Evid. Code, § 999, makes the privilege inapplicable

- in a proceeding to recover damages on account of conduct which con-

stitutes a crime, and that plaintiff's cause of action wus based, at Jeast in
part, on Vehicle Code violations constituting misdemeanors. (Opinion
by Kaus, P. J., with Stephens and Ashby, JJ., concurring.)



OPINION

KAUS, P. J.—These two consolidated writ matters arise out of a personal
in;ury action resulting from an intersection accident on April 9, 1969, It
is one of plaintiff Salas' theories that defendant Fontes, responding o an
emergency, drove a fire truck through a red light without sounding a siren
and at an excessive speed. Fontes and his emp]oycr, the County of Los
Angeles,” are defendants. At a deposition of Fontes it appeared that he
had had a cataract operation on his right eye in 1988; thereafter he was
required to wear a contact lens on that eye, together with his regular
glasses. He was 51 years old at the time and approaching retirement.

Salas then became curious to find out whether Fontes® eyesight, even as
corrected, was such that perhaps he should not have been driving an emer-
gencey vehicle. To satisfy himself on that point, he filed two motions in the
respondent coust: first, 2 motion to compel an ophthalinclogical as well as
a genera! physical examination of Fontes; second a motion to permit the

- inspection of some of Fontes’ past medica! records.

Fontes resisted the motion for the two physical examinations, claiming
that his physical condition was not in controversy. He pointed to the fact
that counse! for Salas had been “furnished with the names of the places
where information could be obtained concerning [Fontes’] eye cxamina-
tion.” He also asserted that, in any event, two physical examinations were
at least one too many.

The motion for inspection of documents was met by a ciaim of the bene-
fit of the physician-patient privilege with respect to.the information to
which Salas’ counsel had been referred in response to the other motion!

The respondent court denied the motion for physical examinations of
Fontes, but granted the motion for an inspection of the medical records. No
reasons for its rulings were given. (See Grevhound Corp. v, Superior Court,
56 Cal.2d 355, 384 [i5 Ca!.Rptr. 90, 364 P.2d 266].)

Each side then petitioned this court for appropriate relief. (Burke v. Su-
perior Court, 71 Cal.2d 276, 277, fn. 1 {78 Cal.Rplr. 481, 455 P.2d 409].)
In view of the interrelated and partly novel problems involved, we issued
alternative writs and consolidated the proceedings for the purpose of this
opinion.

Physical Examination of Fontes

(1) The power of the court to order the physical examination of a de-
fendant driver in an action for personal injuries was established in Harabe-
dian v. Superior Court, 195 CalApp.2d 26, 31-32 [I5 Cal.Rpir. 420, 89
A.L.R.2d 994]. Although, as the Supreme Court of the United States, in
Schlagenhauf v. Holder, 379 U.S. 104, 110 [13 L.Ed.2d 152, 159, 83
S.Ct. 234}, said, Harabedian was then the only modemn case in state courts
which had permitted such an examination, its authority has never been
questioned. In fact in Schfugenhauf the existence of such a power even in
the federal couris was expressly recognized. (Cf. Sibbuch v, Wilson & Co.,
312 US. 1 {85 L.Ed. 479, 61 S.Ct. 422].) Indced Fontes docs not really
question Harahedian, but points out that there the trial court had exercised
its discretion in favor of allowing the examination, while here the discretion
went the other way.

True enough, but discretion appears to have been partly abuscd here,
(2) Salas has made out a strong prima facie case for the granting of the
motion for an eye examination. Its factual basis—the cataract operation—
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is in no way disputed. Ophthalmological examinations are neither painful
nor embarrassing. About the only reason we can think of for not granting
the motion is that the court may have thought that the inspection of the
records might make it moot. If that was the implied basis for the ruling, it
should have been made without prejudice. -

(3) On the other hand ne basis for a general physical exanmination is
shown and it was properly denied. The fact that a generous pension law

permits Fontes to retire relatively early in life does not make him decrepit., -

{See gencrally, Grossman & Van Alstyne, Discovery Practice, §§ 745, 747
(Vol, 14 West's Cal. Practice).) .

Inspection of Medical Records

As noted, the motion for an inspection of Fontes' medical records was
met by an assertion of the physician-paticat privilege. (Evid. Code, § 900
et seq.) '

The physician-patient privilege—hereafter sometimes simply “the priv-
ilege”—~was unknown to the common law. The history of its grudging ac-
ceptance in the United States is outlined in 8 Wigmore, Evidence, section
2380-2380a (McNaughton rev. 1961) where the author finally concludes:

“There is little to be said in favor of the privilege, and a great deal to be .

said against it."* In many states the privilege still does not exist. (See 8
Wigmore, Evidence (1961) § 2380, fn. 5.) Where it has been recognized,
the sccepted technique bas been to qualify it with broad exceptions which
cover just about every situation in which the evidence encompassed by the
privilege might possibly become relevant. (See 6 Cal. Law Revision Com.
Rep. (1964) p. 420, fn. 10.) In recognition of this fact of legal life, the
framers of the “Proposed Ruies of Evidence for the U.S. District Courts

and Magistrates™ rejected the privilege altogether. Their reasons are quoted

in the footnote.?

1n this he echoes most legal writers, (Quick, Privileges Under the Uniform Rules
of Evidence, 26 U.Cin.L.Rcv. 537, 547-548.) A physiclan-patient privilege was in-
cluded in the Uniform Rules of Evidence only over the objection of the commilice
that drafted them. {Gurd, The Uniform Rudes of Evidence, 31 TulL,Rev. 19, 26.)

*The rules contain no provision for a general physician-patient privilege. While
many states have by statute crealed the privilege, the exceptions which have been
found necessary in order o obtain information required by the public interest or to
avoid fraud are so pumerous as to leave little it any banis for the privilege. Among
the exclusions from the stutwtory privilege, the following may be enumerated; com-
munications not maide for the purposes of dingnosis and treatment; commitment and
restoration proceedings: issuecs 28 to wills or otherwise between parties claiming by
succession from the patignt: actions on insurance policies; required reporis (venereal
diseases, gunshol wotinds, child abuse}: communications in furtherance of crime or
fraud; mental or physical condition pul in issue by paticnt (personal injury cases):
malpractice actions: and sowne or all eriminal prosecutions. California, for example,
excepls cases in which the patient puts-his condition in issue, all criminul proceedings,
will and similar contests. malpraclice cases. and disciplinary proceedings, as well as
certain other situations, thus leaving virtually nothing covered by the privilege, Cali-
fornia Evidence Code §£990-1007. For other ilustirutive staiutes see 10 Rev.Srat,
1967, ch. 51, #5.1: NY.CPLR. §4504; N.C.GenStat. [953, §8-53...."
{Comm. on Rules of Practice & Proc. of the Jud. Coaf, of the U.S., Prop. Rules of
Evid, for the U.S. Dist. Crs. and Magistroies, p. 53 (1971) Rev. Draft, West ed.]).
See atso McCormick on Evidence (1972} section 105, page 227, footnote 95: “The
California privilege, for example, is subject to {2 exceplions. . . . Not much except
the smile is left. . . ."

& is penerully believed that the psychiatrist-patient relationship is entitled to more
protection than that between physician-patient. Thus the psychotherapist-patient priv-
ilege as enacted in California (Evid. Code, § 1010 et scq.) is significantly hroader
than the physicina-putiert privilege. (Sce ulso dn re Lifschinz, 2 Cal3d 415, 337-439
[85 Cul.Rptr. 829, 467 P.2d 557. & AL.R.3d [} A psychotherapisi-patient prive
ilege is also conlained in rule 304 of the propomed Jederad rules,

-



Given the will-o'-the-wisp natare of the privilege and the relevance of
Fontes’ eyesight to the issues, it would be surprising if some statutory ex-
ception did not apply to the situation at bar, Salas recognizes that he cannot
. rely on the so-called patient-litigant exception (Evid. Code, § 996}, since
Fontes has never tendered an isswe relevant to his physical condition: he
merely meets one tendered by Salas. (Carfton v. Superior Court, 261 Cal,
App.2d 282, 289-290 [67 Cal.Rptr. 568].) Instead Salas argues that public
policy requires that the privilegze be decmed waived because Fontes was
driving the fire truck as a public employce—a rather startling proposition,
which we reject. He also relies on the dissent in Carlton v. Superior Court,
supra, at pages 293-296,

Carlion presented a situation on all fours with this case, except that the
alleged vehicular misconduct of the defendant was not just running a red
light and speeding, but feleny drunk driving. {Veh. Code, § 23101.) For
obvious reasons the plaintiff in the personal injury action wanted to see the
records of the hospital where Carltont had been taken after the accident.
The majority of the court of appsal prohibited the enforcement of superior
court crders permitting such an inspection, It held that the privilege ap-
plied. The dissent poinied to the fact that in a criminal case against Carlton
he could not have asserted the privilege, and argued that the victim of an
intoxicated driver was entitled to just as much protection as the general
pubtic, (Evid. Code, § 998.) The Supreme Court denigd a hearing.

We do not feel bound to follow Carlton because neither the majority nor
the dissent ever discussed the applicability of section 999 of the Evidence
Code,® which reads as follows: “There is no privilege under this article in a
proceeding to recover damages on account of conduct of the patient which
constitutes a crime.” .

(4) As this case reaches us it seems clear that plaintiff's cause of action
is based, at least in part, on a claim that Fontes violated section 21453,
subdivision (a} of the Vehicle Code, relating to the duty to stop when faced
with a traffic control signal displaying a red light, and section 22350 of the
Vehicle Code, the basic speed iaw. Whether or not the crimes referred to in
section 999 include infractions, violations of sections 21453 and 22350 of
the Vehicle Code are misdemeanors. (Veh. Cede, § 40000.15.)*

We have—though, as will appear, with reluctance~—come to the con-
clusion that on the record before us Salas has made out a colorable case for

c :dI:ereafter, unless otherwise indicated, all statulory references are to the Evidence

+A study of the Uniform Rules of Evidence, which contuin a provision similar to
gsection 99% in rule 27(3){a), and of the history of the Evidence Code (& Cal.Law
Revision Com.Rep. {1964) pPp- 4!0 411), leaves no doubt that the framers of the
cocle, when referring to “a crime” in section 999, meant to include all crimes, at least
as that term was then defined in the Penal Code. (Pen. Code, § 16.)



the application of scction 999." At the same time we feel bound to explain
why—given the legislative delermination that the physician-patient rela-
tionship deserves protection, at least in some situations—section 999 vindi-
¢ates no countervailing policy worthy of attention. Justead it opens the door
to invasions of patients’ privacy in privaie litigation not initiated by the
patient or by anyone in his behalf.* It invites extortionate scttlements, made
to avoid embarrassing disclosures. We earnestly suggest that the section be

reevaluatcd_.’

The black letter of section 999, a verbatim copy of the California Law
Revision Comimission’s* recommendation, has a2 traceable ancestry;® how-
ever we know of no attempt to rationalize it until the commission drafted
its comment to section 999. With all respect it appears to us that the com-

5As we shall point out {see fn. 17, posr}, this holding does not preciude the irial
court from reconsidering its order permitting rhe inspection in the light of this ‘opinion
and additional facts and urguments which the parties may wish to submit after
remand. :

®Although the privilege is not available in criminal proceedings (Evid. Code,
§ 998), these are initiated by a public official who, presumably, has no motive except
to secure a conviction. Further, even if they have relevant testimony 1o give, the
physicians of criminal defendants are rarely called as witnesses, {Quick, op. cit., fn. 1,
supra, p. 549.) It is, of course, appreciated that had faith attempts at discovery of
medical facts may he thwarted by protective orders under section 2019, subdivision
(d}) of Ue Code of Civil Procedure. '

It may he thought that we are going to a preat deal of trouble writing about an
obscure scction in the Evidence Code which has never been discussed in any pub-
lished opinion. Sconer or luter, however, it would be spotiighted somewhere and its
potential for abuse realizec oy the unscrupulous.

*Both the section and the comment were adepted by the Legislature preciscly as
recommended by the California Luw Revision Commission—hereinafter “the com-
mission.”

"Rule 223(2) (4} of the sodel Code of Evidence (1942) contains an identicul
exception 10 the privilege where the patient’s criminal conduct which is called into
question in a civil action is felonious, The stated reason for the exception is that it
"I dictated by the necessity of fullest disclosure in criminal prosccutions for serious
offenses.” That is no reason at all for the exception in civil cases. The complete in-
applicability of the privitege in felony prosecutions was already provided for in rule

1. The Uniform Rules of Evidence have a similar exceplion in rule 27(3){a}. No
reason is given in the comment, which merely explains that the privilege was first
voted out altogether by the National Conference of Commissioners on Uniform State
Laws, but was included three years later by a close vote. When Professor Chadbourn
wrote his study of the Uniform Rules for the Californiz Law Revision Commission,
he said with respect to rule 27(3)(a): “Evidently, the thought here is that if the
&ction were criminal there would be no privilege .. . and, by analogy, there should
be no privilege where the action is civil.” This may be a thought, bt is not much of
a reason. }f certain policy considerations dictate the creation of ‘the privilege, and
other policies peculiar to criminal prosecutions point to its abandonment ln crimnal
actions, it certainly does not follow that the latler poiicies suddenly apply lo civil
cases as well. Nevertheless, Professor Chadbourn recommended acceplunce of the
principle of rule 27(3}(a). (6 Cal. Law Revision Com., supra, in. 4, pp. 410-411,)



ment vainly attempts o state a legal rationale for an inherited cxception
to the privilege which execption is, in truth, based on a fundamental lack
of sympathy for the privilege itself.!" The comment reads as follows:

“Section 999 makes the physician-patient privilege inapplicable in civil
actions tc recover damages for any criminal conduct, whether or not felo-
nious, on the part of the paticnt. Under Sections 1290-1292 "(hearsay), the
evidence admitted in the criminal trial would be admissible in a subsequent
civil trial as former testimony. Thus, if the exception provided by Section
999 did not exist, the evidence subject 1o the privilese would be available
. in a civil trial only if a criminal trial were conducted first; it would not be
available if the civil trial were conducted first. The admissibility of evidence
should not depend on the order in which civil and criminal matters are
tried. This exception is provided, therefore, so that the same evidence is
available in the civil case witheut regard to when the criminal case is tried.”
{Ttalics added.) -

We submit that an analysis of the comment merely exposes the lack of a
sound basis for section 999, ’

1. The basic legal premise for the comment is, to put it gently, suspect.
It is cbviously the thought that if the criminal action is tried Arst, the priv-
flege could not be claimed in a later civil action, since its very assertion
would make the witness who testified 10 a.confidential communication be-
tween doctor and patient in the criminal trial “unavailable” within the
meaning of sections 1291 and 1292 of the Evidence Cude (sce Evid. Code,
§ 240, subd. (a)(1)) and that, therefore, his former testimony at the criminal
trial would be admissibic in the later civil procecding. The reason why the
privilege, normally applicable in civil proceedings. could not be asserted is
that former testimony admissible under sections 1291 and 1292 is not
subject to objections “based on competency or privilege which did not exist
at the time the former testimony was given.” (Evid. Code, §§ 1291, subd.
(bX2), 1292, subd. (b)) That being so, the availability of the privilege
should not depend on the sequence in which the interrelated civil and
criminal trials take place. : ‘

It is not, however, necessarily so. Unavailable at the later civil trial are
objections based on competency and privilege which did not “exist” at the
earlier criminal one, rather than objections which simply did not apply.

TWThis is not a mutter w0 speculation. Professor Morgan, the “Reporter” of the
Model Code writes thut the privilepe was included by the Americun Law Institute
Yeontrary to the recommemdution of he Reporter and his advisors und of the Couns
cit.” (Morgan. Busic Problems of Evidence [ALL LY§7) p. 110.) The Uniform
Rules' comment on the privilege is actually an apology for its. inclusion.



What the framers of sections 1291 and 1292 obviously had in mind was the
witness who, between the two trials, has become a lunatic or married the
party against whom he is called to testify. The problems arising from these
intervening events traly did not “exist™ at the first trial. This is not so with
the privilege under consideration. It always “existed” as to a civil proceed-
ing—it merely did not apply in the criminal case.

2. Even if the legal premise to the comment is sound—which we obvi-
ously doubt—the policy rationale for its application is mind-boggling. “The
admissibility of evidence should not depend on the order in which civil and
crimina) cases are being tried.” Why not? While this declaration commands
2 nice egalitarian ring, what value does it vindicate? One may legitimately
ask: is it more important not to discriminate between patients who are so
unfortunate that their medical problems have become relevant in an earlier
criminal case and those whom the vaparies of court calendaring thrust first
into the civil spotlight, than to protect the confidentiality of the doctot-
patient relationship in a setting in which it otherwise deserves protection?*!
In this connection it should be pointed out that the affirmative answer im-
plicit in the comment sacrifices the privilege for a principle which. as a
practical matter, needs no protection. How often does it happen that a civil
trial involving a defendant—not necessarily the patient—who is being sued
for damages’® on account of criminal conduct of the patient actually pre-
cedes a criminal trial in which the same patient’s confidential medical com-
munications are in issue?

Every experienced trial lawyer knows the answer to that question.’
Further, in a large percentage of cases wherc someone is being sued on
account of the patient’s criminal conduct, the patient will never have been
charged with a crime; if charged, the chances that there has been an actual
trial are statistically quite remote.’ Even more remote is the assumption

11We repeat that we fully realize that il is not a judicial function to make the basic
determination whether the physician-patient relationship deserves protection.

UWhy must the detendant in the civil case be sued for damages? Why discriminate
in favor of patients whose criminal conduct has caused someone to he sued to abate
a nuisance or for declaratory refief? The strange result of this limitation is that the

rivilege is not available in an action such as the one at bar, hut could be claimed
i 2 lifc insurance company's action apainst the patient 1o have it established that he
‘eannot claim the benefit of a policy hecause he murdered the deceased! (Meyer v,
Johnson, 115 Cal. App. 646 {2 P.2d 456].)

tiWe note that section 1382 of the Penul Code counts in days what section 583 of
the Code of Civil Procedure measures in nonths!

UParentheticaly it may be observed that'in the case at bar it would be very odd
if Fonles has becn charged criminatly, That he went through a red light is admitted
by Captain Schnakenberg, his superior, who also gave his deposition. The captain
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that medicat evidence, relevant in both trials, will actvally have been
+ offered in the criminal case. ‘

It secms pretty clear, therefore, that the comment’s rationale sacrifices
the privilege for a pseudo-egalitarian principle which even in theory seems
to be bascd on valucs far less vital than those which underhie the privilege;
in practice it needs no protection. :

3. Section 999 goes further than is justified by the comment’s rationale
that the admissibility of evidence should not depend on the order in which
the civil and criminal cases are tried. The rationale obviously assumes that
privileged testimony, relevant in the civil trial, would also have been rele-
vant in the criminal trial, if that had been tried first, so that it could be
offered under sections 1291 or 1292. Yet it requires no demonstration that
there is such a difference between the principles of culpability applicable in
eriminal, as opposed to civil, matters, that the assumption is not justified.
Yet section 999 applics on its face, cven if the evidence never would have
been admissible in the criminal trial.

4. Xf it is supposed to effectuate the purpose of the comment, section
699 does not go far-enough. Confidential medical communications of a
particular patient can be relevant in interrelated criminal and civil cases
whether or not the civil case involves a defendant who is being sued for
damages on account of the patient’s criminal misconduct. Yet section 999
only applies in this last situation. In all athers—on the comment’s interpre-

" tation of sections 1291 and 1292—the privilege disappears if the criminal
case is tried first, but remains assertable if the sequence is reversed. Yet the
principle that the admissibility of evidence should not depend en which case
is tried first, is clearly violated.'®

So much for the comment’s justification for section 999. Yet we are still
faced with the section itseif. We can think of no reasonable interpretation
which would make it inapplicable to civil aulomobile litigation, such as the
case at bar.’® At the very least, scction 999 is highly relevant to a proper
disposition of Salas’ discovery motions. '

rode on Fontes™ truck. The siren could be operated by Schnakenberg or Fontes.
Schnakenberg testified that be himsell was operating the siren al the critical time.

188¢c E. Heafey, Cal. Trizl Objections (Conl.Ed.Bar 1967) section 36.10. The
nonapplicability of scction 999 to civil actions for nonmonetary relicl on account of
the patient’s criminal conduet (see fn. 8, anfe} is only the most obvious example o
section 999" failure to put the commient’s rationale inlo effect.

18]¢ could perhaps be argued that section 999 was intended to apply 1o civil litigs:
tion ooly in the very unusual situation where, but for the exislence of a erimii
stalute, no case ab wl cauld be stated, (C1, Hudsonr v. Craft, 33 Cul.2d 654, 660 |20
P.2d ), 7 AJL.R.2d 696).) Such an interpretation of section 999 would probalil
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Disposition

The writ prayed for by Salas will have to be granted with respect to the
requested eyc examination of Fontes. While everything we have said so far
with respect to Fontes' petition concerning the inspection of his medical ©
records indicates that we can find no basis for saying that the order allowing
it was wrong, we think that because of the interrelated nature of the two
proceedings, both writs should be granted. This will enable the parties to
make any further showing with respect to both discovery motions which
they may care to make in the light of this opinion. Furiher an affirmative
reconsideration with respect to the eye examination, may cause the court
to feel that—at least for the lime being—there is no “good cause” for the
inspection of the medical records. Other considerations, not argued or
brought to our attention, may enter the picture."’

Both writs to issue,

Stephens, J., and.Ashby, J., concurred.

remove most awiomobile accident litigation from its ambit: the reasonable man needs
no statute to tell him that drunk driving is negligent, Further, most criminal statutes
which give birth to civil causes of action otherwise unknown are in the commercial
field; but crimes such as violations of section 28637 of the Vehicle Code, prohibiting
the resetting of adometers, rarely rnise guestions of the used car dealer's health. (See
Laczko v, Fules Meyes, Inc., 276 Cal App.2d 293 [80 Cal.Rptr. 7938)) Since we must
assume that it was intended to give section 999 some cffcct, we cannot muke it dis-
appear by confining it to cases where the very exislence of a civil cause of aclion
depends on a criminal statute. Further, the policy considerations underlying section
999—such as they are—are equally upplicable whether the very cause of action is
created by the criminal statute. or whether the violation of such a statute is merely
one way of proving the ¢civil case, .

1iFor example, we have intentionally said nothing coneerning the strength of the
showing necessary to establish that Salas is suing on account of Fontes' criminal con-
duct, Obviously the trial court cunnot try the whole case on khiability to determioe that
preliminary question. On the other hand Fontes may be ahle to make a respectable
argument that something more than a mere assertion in o plewding is required, (See
eenerally Evid, Code, § S00 et seq.) This guestion is more complicated here than in
the usual automobie sceident case, because Fontes will assuredly try to make some-
thing of his immunity from erin’nud liability extended, wmber cortain conditions, by
section 21055 of the Vehicle Code. Except for the unmeritorious contention that
Fontes wuived his privilege just by driving a fire truck in the line of duly, no issues
peculiar to Fontes™ status as o public employce have been raised in this court. {Sce
generally Veh. Code, $§ 17004, 21055 Forrex v, City of Loy Angeles. 5% Cal.2d 35
[22 Cal.Rpir. 866, 372 P.2d 905]; Van Alayoe, Cal. Government Tort Liability
{Cont.Ed. Bar 1964) §% 2.41, 7.25(a), 7.30(a), 7.7}
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